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BEFORE THE
DIRECTOR OF COMMERCE AND CONSUMER AFFAIRS

OF THE STATE OF HAWAII

In the Matter of the Application of ) Docket No. 29-88-01

OCEANIC CABLEVISION, INC. ) DECISION AND ORDER

) NO. 135; EXHIBITS A-B;

For Renewal of Cable Franchise ) AND CERTIFICATE OF
) SERVICE

_______________________________________________________________________________________________)

DECISION AND ORDER NO. 135

I. INTRODUCTION

On August 1, 1988, Oceanic Cablevision, Inc. (“Oceanic”) submitted an
informal application for renewal of its Oahu cable franchises for twenty years
commencing January 1, 1989. Pursuant to Order No. 129, all relevant orders
pertaining to the permits of Oceanic were consolidated under a single franchise
renewal proceeding and the expiration date of all such permits was deemed to be
October2l,1990.

Pursuant to Section 440G-7, Hawaii Revised Statutes, public hearings on the
application were held at 7:00 p.m., September 9, 1988 at the Pearl City Public
Library, at 7:00 p.m., SeDtember 12, 1988 at the Waianae Public Library, at 7:00
p.m., September 13, 1928 at the Kaneohe Public Library, at 7:00 p.m., September 14,
1982 at the State Capitol, and at 7:00 p.m., September 15, 1988 at the Wahiawa
Public Library. Notice of these hearings was published in The Honolulu Advertiser
and the Honolulu Star-Bulletin on August15 and 22, 1988.

It. THE LAW

A. Federal Law

This franchise renewal is made under the authority of state law and is
consistent with the Cable Communications Policy Act of 1984 (“Cable Act”), which
establishes certain cable franchising procedures, rights, and obligations.

As interpreted by the Federal Communications Commission, the Cable Act
deprived franchising authorities of their ability to regulate rates charged by cable
operators. However, section 624 of the Cable Act allows franchising authorities to
impose requirements for cable-related facilities and equipment which include, but
are not limited to, channel capacity, system configuration, and institutional and
subscriber networks. Section 611 permits franchising authorities to require that
channel capacity be designated for public, educational, or governmental use.
Section 622 allows the assessment of a franchise fee up to five percent of annual
gross revenues, any portion of which may be used for public, educational and
•govern mental access.
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B. State Law

State law provides authority for the award or renewal of a cable franchise.
Section 440G-1O, Hawaii Revised Statutes, provides that the period of renewal shall
be not less than five nor mote than twenty years.

Section 440G-8, Hawaii Revised Statutes, sets forth the criteria lot a franchise
renewal. These include the content of an applicant’s application, the public need
for the proposed service, the ability of the applicant to offer safe, adequate, and
reliable service at a reasonable cost to the subscribers, the suitability of the
applicant, the technical and operational ability of the applicant to perform
efficiently the service for which authority is requested, and any objections arising
from the public hearings or elsewhere.

C. The Privilege of a Franchise

The grant of a cable franchise gives Oceanic a tight to use and occupy public
places, highways and easements which ate of a limited and scarce nature.
Substantial economic benefits will flow to Oceanic from such a privilege.

In exchange, Oceanic should be required to provide the widest possible
diversity of information sources and services to the public. This Order ties the
length of the term of the franchise to the degree to which Oceanic is willing to be
responsive to the needs and interests of the community.

Ill. FINANCIAL CAPABILITY AND CHARACTER

A. Financial Capability

The Director has concluded that Oceanic has the financial capability to commit
significant resources to local programming and improved system technology and
still meet its stated financial goals for net income and cash flow without the need to
significantly increase its rates.

As the nation’s sixth largest single cable system, Oceanic has the economies of
scale and buying power to maintain wide profit margins. Currently with virtually no
long-term debt, Oceanic has the wherewithal to make a new commitment without
risk of financial exposure.

B. Character

Based upon representations of Oceanic which were confirmed by reasonable
inquiries, the Director has concluded that Oceanic satisfies the general suitability
and character requirements for franchise renewal under state law.

IV. ASCERTAINING COMMUNITY NEEDS AND INTERESTS

A. Community Eased Approach

In July 7987, the State began preparing for the Oceanic renewal by
undertaking extensive ascertainment proceedings. The State published newspaper



notices and utilized direct mailings to convene meetings, seminars and open forums
for educational and governmental representatives, non-profit organizations,
independent producers, and members of the public-at-large.

These efforts resulted in the submission in 1988 of over 100 proposals,
questionnaires and letters. (See Exhibit “A” for a listing of these interested
persons). These submissions articulate a wide array of interests including a weekly
health program sponsored by the Department of Health, job listings by the
Department of Labor and Industrial Relations, free language courses by the
University of Hawaii, and Civil Defense alerts — all reaching the home via cable.

B. Staff Overview of Where Cable Has Been and Where It Is Headed

As a supplement to community-based ascertainment, the Cable Television
Division staff also studied the broader trends in telecommunications. This review
examined such issues as the role of cable communications in the State’s
telecommunications infrastructure, the growing interdependence of cable
communications and education, the peculiar dependence of an island state on
telecommunications, the State’s diverse ethnic, cultural and Asia/Pacific needs, and
the need to unify the presently compartmentalized state planning process for
telecommunications.

The evolving nature of these concerns makes it important to strive for both
flexibility and an active partnership between Oceanic and government when
fashioning a franchise renewal order.

C. Role of Consultants

Due to the importance and far-teaching effects of this renewal, consultants
were retained to augment the findings of staff. These consultants were nationally
recognized experts in the cable area or were experts with extensive knowledge of
local concerns and needs. A cable auditor, a planner, two access programming
consultants, a cable engineering firm, and a market researcher submitted findings
and recommendations which were considered by the Director. Additionally, a cable
communications attorney was retained to advise the Director and Cable Television
Division.

D. Public Hearings and Complaints

The terms and conditions of this Order are responsive to future cable-related
needs and interests of the community. Public hearings and proceedings indicated a
need for mote channel capacity. This is addressed in the section on system
technology. Another identified community need was improved local programming
equipment and support. This is addressed in the sections dealing with local access
p tog ramming.

Subscribers also expressed some difficulty in teaching Oceanic by telephone.
There is a specific condition addressing this concern in the section on subscriber
service.

Complaints about high rates and charges for program guides have been
recorded from a number of sources. However, this is one concern which the State is
unable to remedy. Rate reregulation authority must come from Congress. The
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Director, however, has reserved in the terms and conditions hereof all rights to
regulate rates when possible.

V. LOCAL PROGRAMMING

A. Programming

The ascertainment process has tapped a wellspring of interest in locally
produced programming. The breadth of interests touched on by the proposals
referred to in Exhibit A indicates that there will not be a lack of important
information for cable viewers. Indeed, the challenge will very likely be to use the
designated funding wisely to accommodate and reward as much good
programming as possible.

The level of funding requited by this Order is approximately seventy five
percent of the level requested. However, the Director believes that the three-
percent-of-gross revenue formula and the approximately Five Million Dollars for
equipment during the first five years will adequately meet the needs and interests
of the community for local programming.

B. Programming Governance and Accountability

The attempt to accommodate diverse programming from educators,
government agencies, and public sources will be a significant undertaking. In light
of the enormity of this task, a premium will be placed on efficient use of funding
high quality video production.

It is the Director’s intention that the use of access studios, equipment, and
other resources be coordinated by one or more independent entities. To insure a
balance of viewpoints, each entity will have a governing board of nine members.
Three members will be appointed by Oceanic and six will be appointed by the
Director. One entity may have oversight responsibilities including establishment of
guidelines and criteria designed to ensure, among other things, accountability for
funding, nondiscriminatory public access, training, and an increase in good quality
programming at minimal cost.

VI. SYSTEM TECHNOLOGY

The timing of Oceanic’s renewal application presented to the State a rare
opportunity to coordinate its telecommunications planning with the upgrade of
Oceanic’s cable system. One very important factor in the technology portion of the
franchise terms and conditions thus became the need to plan for the uncertainty in
cable communication technology acknowledging that even fiber optics may
become obsolete during the term of the renewed franchise. At the same time, it
became evident that greater channel capacity was needed soon in order to
accommodate the growing cable communications needs of the State. To
adequately address this tension, it became necessary to establish two very clear
goals: (1) To provide for immediate increases in channel capacity; and (2) To build
in the flexibility for further increases in capacity taking advantage of even newer
technology at each step.



C
A. The Need for Greater Capacity

D in its application Oceanic proposes to cumplete first an electronic upgrade
utilizing its existing coaxial cable system, and then a major fiber optic upgrade,
using this newer technology to build a “fiber backbone” for the system.

Coaxial cable technology offers the advantage of being a known, proven
technology. Not surprisingly, many franchising authorities have made the decision
to increase their channel capacities to 45, 60, or even 72 channels by expanding the
capability of existing coaxial plant. in making these decisions, these franchising
authorities are electing to invest now in a proven but limited technology at great
expense, rather than wait a few years to fully learn the risks and benefits of fiber
optics. To accommodate the need for an immediate increase in channel capacity,
the Director believes that an immediate ten channel electronic upgrade of existing
coaxial plant will constitute an adequate albeit temporary solution to the capacity
problem. In making this decision, the Director is therefore not requiring that the
expansion to sixty channels be acheived through a solely coaxial upgrade which
might soon thereafter become obsolete.

A second phase upgrade from coaxial to a combination of coaxial and fiber
optic cable by the tenth franchise year offers Oceanic vastly increased capacity in
which to bring programming and other subscriber services to consumers. In its
application, Oceanic proposes to complete construction of a fiber optic “backbone”
by 2009, using glass fiber trunk and distribution lines to expand the channel
capacity of the system to a minimum of sixty channels. The Director believes that
capacity of at least sixty channels at the earlier date is necessary for Oceanic to
provide for future subscriber services and programming, including access
programming.

The amount of programming which can be delivered via a single fiber is
presently limited by the lasers and optical receivers used to put the signals through
the fiber; however, the glass fibers themselves are thought to have a virtually
unlimited capacity. Improvements in the past five years have both decreased the
cost of the lasers and optical receivers and increased several times over the number
of channels which can be carried on a single strand of fiber. Thus, as lasers and
optical receivers continue to improve, so will the capacity of the fibers which are
laid in the next several years. As a consequence, the Director believes that the
replacement of current coaxial cables by fiber optic strands is the key to long-term
cost savings to consumers as well as long term flexibility and growth.

Labor is the most expensive component of the cost of constructing an
extensive cable communications system such as that envisioned as part of Hawaii’s
cable communications future. Because Oceanic’s proposal includes as part of its
own planned upgrade the laying of extensive fiber optic links, this renewal offers
the opportunity to build in extra fiber capacity without added labor costs by having
Oceanic install at the same time four additional fibers in its fiber cables for future
uses.

Few cable companies in the United States presently use fiber optic technology
in their systems. The installation of a fiber backbone represents a major step
towards achieving the ideal cable communications infrastructure directly linking

i1J) the state’s civic center buildings, Hawaii Interactive Television System, the University
of Hawaii, the Department of Education, and other local area networks presently
under construction or planned for development in the next few years.
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The fiber backbone also offers opportunities for remote origination of public,
( educational and governmental access programming such as the employment
‘—‘ hotline from the Department of Labor and Industrial Relations and emergency

information from the state civil defense headquarters. In addition, the planned
new second city at Kapolei and the tele-work centers planned for mote than a
dozen outlying neighborhoods can be connected through this fiber backbone.

B. The Need for Maximum Flexibility

Another key objective in the Director’s review of the technological upgrade
requirements of the franchise has been to allow maximum flexibility in the means
of achieving the desired additional cable capacity. Telecommunications technology
generally, and the technology of the cable industry specifically, are rapidly
changing. The present Oceanic system does not have sufficient capacity to meet its
presently projected needs nor the projected needs for access programming and
institutional networking foreseen by the State.

Oceanic’s proposal to use fiber optic technology to add the needed capacity
appears now to be the best alternative available. However, the Director does not
know what future technology may be developed during the term of the franchise
nor whether it will be preferable to the fiber optic technology presently available.
The Director therefore has structured the terms of this renewal to provide complete
flexibility in the means of obtaining a significant increase in the capabilities of the
cable communications system.

The paragraphs in the terms and conditions about the Development Fund
address these concerns. If either the Director or Oceanic believes the fiber optic
system would not be the best way to achieve this increased capability, either may
approach the other with an alternative plan. If the fiber system is not built and
alternatives have not been proposed within the time frame established by this
Order, then Oceanic is requited to begin “saving” towards paying for the future
upgrade by contributing to a Development Fund at the rate of Ten Million Dollars
per year subject to a cap of Forty Million Dollars.

It is the Director’s intention that this Development Fund alternative never have
to be used because both Oceanic and the State should, to achieve their desired,
preferred futures, continue to seek the best means to increase the system’s capacity.
However, the Development Fund concept offers the maximum flexibility to both the
State and Oceanic to respond to new and presently unknown technological
advances. Through the use of this fund, the State and Oceanic will be able to
maintain the goal of achieving increased capacity without sacrificing the flexibility
to determine as technology develops the best means of reaching this goal.

Because of its cost, the fiber optic upgrade is scheduled to be completed by
year ten of the franchise, in 1998. For the years following, the future is even more
uncertain. But the Director believes that continuing upgrade of the system will
likely be desirable to ensure continuing growth and viability of cable services.
Therefore, the Director wishes to ensure that Oceanic will continue to seek and
implement technological improvements so that it remains capable of providing the
services which may be desired in that distant future.

In the final years of the franchise, the stated requirement in this Order is for
contributions to a Development Fund of $10 million pet year. But the intention
again here is that Oceanic or the Director will propose a plan which will obviate the



need for this accumulation of funds. Again, the franchise terms are designed to
provide maximum flexibility by ensuring either that continuing improvements are
made in the system or that the system will be in position to fund these
improvements at the app ropti ateti me.

VII. THE PARTNERSHIP

This Order, in eence, constitutes a compact. Both Oceanic and the State
derive substantial benefits from this franchise, and the people of Oahu deserve the
benefit of a partnership with Oceanic. And though rate regulation is prohibited by
federal law, there are many other aspects of the franchise operation which can be
addressed herein.

A. Full Partnership

This Order represents an invitation to Oceanic to be a partner in the growth of
the State’s cable communications network -- to be a part of our future in cable
technology and in the use of this powerful medium for locally based public,
educational and government programming. If Oceanic chooses to accept the full
partnership proposed, then it will receive a franchise whose term is commensurate
with the magnitude of the obligation undertaken. This full partnership includes the
following elements:

*An electronic upgrade of the current system to add ten channels,
construction to be completed by 7991 and fully operational for cable
subscribers by 7993.

*A fiber optic upgrade of the entire system by 1998, with sixty available
channels Included in this upgrade will be the installation of additional
capacity to meet the diverse needs of schools, the public and government

*An option to modify the fiber optic upgrade to an alternate system approved
by the State or if no alternate is approved, to put aside Ten Million Dollars a
year (to a maximum of Forty Million Dollars) into a Development Fund for use
in future upgrades.

*And in the final years of the franchise either a second Development Fund at
$70 million a year (to a maximum of Thirty Million Dollars) or an alternative
agreed to by the State to ensure that the cable system will be adequate to
meet the future needs of subscribers.

*An allocation of a minimum of three channels and ultimately as many as
seven or mote channeisto public, educational and governmental access uses.

*The assessment of a fee of three percent of gross revenues to support public,
educational and governmental access programming, which may be increased
to a maximum of four and one-half percent after the fifteenth year if
substantial new access needs arise. This assessment will produce in excess of
Two Million Dollars a year to support operations in access programming.

*The capital contribution of Nine Miltion Two Hundred Thousand Dollars to
purchase equipment for use in access programming. This contribution may

—,



also be increased in the final yeats of the franchise after community needs in
this area are reexamined.

*Full interconnection between Oceanic’s system and the State’s Civil Defense
system.

*Connectjons between Oceanic and the State Government Civic Center
complex; the Civic Center and the University of Hawaii at Manoa; the Civic
Center and the State computer facilities at Diamond Head; and the Civic
Center and the second city of Kapolei, once it is built.

*Connections between Oceanic and fifteen regional communication centers to
be established by the State; these services to be provided at cost.

*Connections between Oceanic and access sites at the University of Hawaii at
Manoa, Leeward Community College and other access origination studios.

*Connections between Oceanic and Moanalua, Kalaheo, Campbell and
McKinley High Schools; these services to be provided at cost.

*Connections between Oceanic and the Hawaii Interactive Television System
operated by.the Hawaii Public Broadcasting Authority.

*Ma;ntenance of at least current customer services with further study on the
adequacy of the telephone system.

If Oceanic chooses to make the long-term commitment, it is obligating itself to
provide resources which are likely to exceed One Hundred Fifty Million Dollars over
the course of the franchise. -:

If Oceanic accepts these elements, then the people of Oahu in Oceanic’s service
area wilt be well-served. Oceanic will be obligated to provide substantial resources
over the course of the franchise. For this, Oceanic will receive a twenty-year
franchise and significant economic benefits, and the community will have an
advanced cable communications system. The development of the system will be
subjectto control and reevaluation at each step which will eliminate the installation
of unneeded or inappropriate technology.

The partnership proposed in this Order has also been structured so as not to
burden the subscriber. It is the Director’s view that the elements discussed above
can be implemented without any marked increase in rates. Thus while the State
cannot control rates, the Director believes that the terms of the franchise should not
place strong upward pressure on the current rate structure, especially with the rate
increase currently being implemented.

In structuring this partnership, the needs of the public and Oceanic have been
balanced. Each element of this Order represents a part of this balance. To the
extent that Oceanic does not accept and meet all requirements of this Order or such
additional requirements as are called for under procedures set forth in this Order,
the plan becomes unbalanced and no longer reflects its intent or purpose. In a
similar fashion, change in the corresponding requirements imposed by the State
(such as the access operating fee) also unbalance the plan and should not be made
absent a substantial change in circumstances in the final years.



B. Five Year Alternative

If Oceanic chooses not to participate in this cable communications
infrastructure development, or if it chooses not to participate in providing greater
levels of public, educational and governmental access programming, then this
Order provides for a five-year franchise.

This option wilt allow the Director and Oceanic to discuss all of those concerns
in another three or four years. The Director hopes that during the intervening
period Oceanic will reconsider the role it wishes to play in the community

in this connection, it should be noted that the Director views a five-year
franchise as essentially a wasted opportunity for the community and Oceanic. It
could well lead to a virtual standstill in the development of the system as no major
capital investment is likely in such a short time period. And five years of lost
opportunity in the area of technology is a lifetime. The community and Oceanic
should not be on the sidelines for such a period.

C. Communicating the Decision

The choice made by Oceanic must of course be communicated to the State.
The Order provides a mechanism to ensure that the choice is made no later than
January 1, 1989.

VIII. ORDER

Accordingly, the Director having considered all relevant criteria and being
convinced that it is in the public interest to do so, hereby issues the following order
pursuant to Section 440G-10, Hawaii Revised Statutes:

1. Oceanic may elect one of the following franchise terms:

(a) Atwentyyearfranchiseterm commencing on January 1,1989 subject
to alt of the attached terms and conditions which are incorporated by
reference herein. Further, no later than January 1, 1989, Oceanic must
provide a written acceptance of the grant of this franchise by which it
agrees to be bound by this Order and pay the amounts due for facilities
and equipment for 1989 under paragraph 5.4 of the terms and
conditions and the first quarterly installment of the access operating fee
for 1989 under paragraph 5.1 of the terms and conditions; or

(b) A five year franchise term commencing on October 22, 1990 subject
to the attached terms and conditions, which are incorporated by
reference herein, as follows:

(i) All of section one, Definitions;

(ii) Alt of section two, Grant of Franchise;

(iii) All of section three, Immediate System Upgrade, which
provides for a ten channel upgrade by December 31, 1993;
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(iv) Section five, Public, Educationaland GovernmentAccess,to
theextentapplicablein a five yearterm;

(v) All of sectionsix, SubscriberService;

(vi) All of sectionseven,ProgrammingServices;

(vii) All of sectioneight, InstitutionalNetworks;

(viii) All of sectionnine, Modification; and

(ix) All of sectioneleven,MiscellaneousProvisions;

2. In theeventthattheoption in paragraph1(b) is elected,the Directordoes
not intendto act upon any renewalor extensionrequestprior to October22, 1992
becauseof the expenseand complexity of the ascertainmentand application
process.

DATED: Honolulu,Hawaii, November30, 1988.

0 ROBERTA.ALM
Directorof Commerceand
ConsumerAffairs


